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L. INTRODUCTION
This oase asks this Court to address whether the City of

“Seattle (“City”) may condemn property when it refuses- to .

.dlsclose specifics of pnvate partrcrpatron in a publrc prOJect for

whrch the power of eminent domarn is being exerolsed Here
the Clty has acknowledged the need for pnvate participation

wrth regard to the Mercer Street road wrdenrng prOJect but

" steadfastly refuses to drsc!ose the specrt" cs, of such partrcrpatlon S

contendlng that it is lrrelevant as thls matter involves a roadway

prOJect In short, the City's posrtron is that all roadway prorects '

~rece|ve a rubber stamp from the courts when maklng a frndmg

of publrc use and necessrty

However, simply because a roadway'proj'eot is at issue, it

does riot necessarily tollow that the project passes the public

use and nec_essity hurdle‘a.s a 'matter of law. .King County v.

Thellman 59 Wn.2d 586 595, 369 P.2d 503 (1 962) Sz‘ate V.

'_ Super/or Court 128 Wash. 79 222 P. 208 (1924) Cowlltz. |
' County V. Man‘ln : 142 Wh. App 860, 177 P.3d 102, review
~ denied, 164 Whn. 2d 1021 (2008) ‘Even in State v. Bank: of

Calrfomra 5 Wn App. 861 491 P2d 697 (1971) where the

State of AW:ashr_ngton sought to condemn,va greenbe]t along a



Thompson, 69 Wn.2d 705, 419 P.2d 989 (1966). There, the SR

roadway project, the project did not pass an analysis of public

- use and necessity.

'The singular authority cited by the City is Steilacoom v.

. project at issue was a subterranea_n;sewer'line which (unlike o |

here).did not interfere with the ,condemned posseesor's use of "
their property such as here.

Weét Marine disagrees with the City Beginning with /n

' re City of Seattle, 96 Whn.2d 616 625, 638 P.2d 549 (1981)
‘(“West/ake l”) thrs Court rmposed a balancing test on public-

" private partnershrps in publlc projects and thus began a change

in the analysis appli_cable to the question of public use and
necessrty This Court further refined. the requlred balancmg test
m In re: Crty of Seattle 104 Wh. 2d 621, 623 707 P. 2d 1348

(1985) (“Westlake 1) and Sz‘ate ex.rel Conventlon Center V.. ' ‘ i

: "Evans 136 Wn.2d 811 818 966 P.2d 1252 (1998)

("Convent/on Cem‘ef) Desprte this clear mandate, the City

contends that prrvate money partlcrpatlon in the roadway project -

fhere is irrelévant. RP 34, 42-43.

; AThe purpose of the balancmg testis o enéure that

private par’cicipation‘ in a public project do‘es not outweigh the '

eUEEITT 7L



public COmponént. The private component must be in¢idental to

the public component otherwise the exercise o.f-eminent‘domain ‘

for such a p'rojeCt is uhconstitdtional. Conventioa Centerv.
Evans, 136 Wn.2d at 817, Until the private participation in this

project is finally determined and disclosed, the constitutionally

. mandated' balancing test cannot be employeé! 'as there is no

way to determiné whéther the private component is incidental to

the public component.

Further, at the heart of this case is City’s notion that it

" . does not need to disclose what plans it is making with private

A‘ developérs as part of the Mercér Street projéct. "Not ohly does :

this run afoul of Constitutional requirements in an eminent
domain case, it is offensive to our sense of open government,

A democracy cannot function unless the people
are permitted to know What the/r government is up

to.

(Emphasis'in the oﬁgina].) -U:S: Dept. of Justice v. Reporters .

Committee For Freedom of Press, 489 U.S. 749, 773, 109 S. Ct.

1468 1481 (U S.Dist. Col. 1989) cmng EPA V. Mink, 410 U S.

73, 105 938 Ct. 827, 832, 35 L Ed. 2d 119 (1973) (Douglas J.,

1dlssent|ng) Such a state of affairs.| is either actual or

e a4 e



- matter dismissed.

‘diSCIOSS the particuiars of the private partncrpation and contends

conétructive fraud. The trial court ehouid be reversed and the

Il. * ASSIGNMENTS OF ERROR

ASSIgnment of Error No. 1. The trial court erred.t’)y, :

_ granting the City’s motion on pubiic use and necessity.

m. ISSUES PERTAINING T0 ASSIGNMENTS OF ERROR -

Issue No. 1 Whether the City met its burden of proof on
a motion to determine public use and necessnty where there is
an admitted private participation in a public project but the |
particulars of such private part:cnpation have not been
disciosedor finaiized by the City’?
" Issue No. 2; Whether the coristitutienaliy mandated
baiancmg test which reqwres a court to baiance the private

partICipation in a public proiect W|th the public partimpation can-

be employed where the condemning authority refuses o ' ' h

that the information is irrelevant’? '

Issue No. 3: Wheth_er_ the City is engaging in an actual or

constructi\ie fraud by refusing to disc,lo'se the pa'r'tictuuars of the

private participation in this public project and acknowledging

Uhdisclosed additional purposes for it?



Issue No. 4: Whether the court erred by ignoring West

Marine’s argument that the Crty s ordmance authonzmg

) condemnaﬂon vrolates RCW 8. 12 0407 -

,IV. STATEMENT OF THE CASE

A SUBSTANTIVE FACTS

' The property lnvolved in thrs matter is commonly known
as 1000 Mercer Street (“Property”) and is owned by Albert and
Helene Heglund (“Heglund") West Marme Products lnc
("West Marrne") is the tenant on the property with a Ieasehold

interest until 2019 See Declaratlon of Jim Abel, Ex Al West

B Marine has been in lts present locatron since 1989. /d. Ex, A. A

copy. of a map. _of the Property is located at CP 3_4. Appendlx. A..

- The Property is located in.the South Lake Union
Neighborhood of the City of Seettle (“_.S_LU’-%).. CP 378. The
City’s C_dmprehens.iye 'Plén'(‘-‘_Comprehensive Plan”) sets out the o . , H
fot_lowing, transportation policy for SLU:
'Encourage improvements to Mercer and Val!ey'
. Streets that support development of South Lake
Union Park, improve neighborhood circulation for.

all modes, and move people and freight efﬂcrently . ' 3
through thrs corndor ' ‘ C :

lThe Clerk’s Papers do not contaih the full declaratron of Jim Abel, but the
GR 17 affidavit conﬁrmmg his facsimile signature. A supplemental
designation of clerk’s papers is filed along with this brief askmg the trial court
fo transmrt this document to this court



" CP 379. In 1998, the City adopted the South ‘Lake Union

Neighborhood Plan (“Neighborhood Plan®). CP‘387'-417. The - |

Neighborhood Plan recommends. imprbvements: to the Mercer

Corridor that do. not include a tWo;way-Mercer Street. CP 412,

Mercer Street IS a one—way:éastboun,d street. Valley

~ Street, one block imnﬁediately to the north of Mercer Street, is a

two way street. Mercer and Vélley work in tahdem with one
ahother to provide access to and from lntefstate 5. CP225.

' l.n ngy 2004, the' City received a transportétion study of ‘

SLU (“Transportation Study"). CP 201-372. The conclusionof

the Tr_anspo_r‘fation‘ Study was to i‘mplement a Two-Way
Mercér/Narr’ow Valléy.;.nlan that.éxténded a cho—wa_y Mercer to
Fifth Avemn"é South. CP-307-08. Thé main quebtiVe of the
Transportation"Study .wa_sl-to “f§rr_n a set of transpoftatign '
strategies to addresé' existing problérhs and to 'suppért and

shape the development of the South Lake Union Village.” CP

- 207.

B 1 NoVem’ber 2008, the City recéived a M'erce'r'CcSriri-d'or
Improverhéhts Project '.l'ran‘qurtatVIOn Diséip"linéReport (“Traffic |
Study’), which reviewed a similar Two-Way Mercer/Narrow

Valley plan as ’febohqménd'ed by the 2004'Transportaﬁon Plan.



‘be no imp‘rov_ement'of}c.:ongesﬁon along MercerWith__ the

CP 74-197.2 The results of the Traffic Study show that there wil

implementation of the qu—Way M'ercer/[\larrow Valley plan. CP

183, B . S

“Some PM times peak-hour travel times...would mcrease ' B
slightly as a result of the pl’OjeC " '
“In the-AM peak hour, the eastbound travel tlmes would _
be slightly worse than in the No Action condition.. ‘

. CP 163,

On September 24, 2007, the Seattle City Council passed

an ordinance (“2_007 Ordinance”) authorizing the use of em‘inent

| domain to acquire the Property (and othe( parcels) for the B
. Mercer Project, CP 69-73. The 2007.Ordinance stated that - |
~ funding weuldfeome ffdm_ f‘fur_rde abproeriated, ortobe. -
_eppropriated‘, for such QUrpoees in cenn.ectio_n with the pl.’Oject_’l

CP 70-71. Thus, the original ordinance failed to identify or - | ' i

pfovide for funding even though it authorized fhe exereise of

~eminent domain.

2 Rellance on the 2004 study for traffic |mpacts of Mercer wndenmg is

suspect because the current project does not widen Mercer past Highway 99
The 2006 Traffic.Study only considered a two-way Mercer Street to Dexter
Avenue, not to Fifth Avenue South as was recommended in the 2004
Transporta’mon Study .CP 100, CP 307 - : '

g e ey
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On May -12,7'2008, the City Council passed an ordinance
relating to certain c_apifal activities of the Cltys De.par_tment of

Trensportation (*2008 Ordinance®). CP 54-67. The 2008

, _Ordinance'increased'app‘ropriations for the Mercer Project,

which allowed the City te_ be‘ginacquisitien-of the Propefty and '
c'entin'ue' v_vith pfoject design work. The 2008_ Ordinancealso '
recit:ed:. | | |
V\_/H'EREAS, the revised finance plan for the
Mercer Project leaves a funding gap of $88 million

in currently unsecured funding anticipated from
prlvate participation and state and federal sources;

CP 56. The Ordinance also recited'
WHEREAS the City Counclil infends to conSlder
future appropriation authority for the Mercer -

Projectin the context of whether substantial -
progrese is made toward closing this funding- gap; )

CP 56. The Council then imposed a list of requirements for the

o _Mayor’s office to','satisfy before'addiﬁonal appropﬁaﬁons would '

be made for the Mercer Pro;ect CP 57 58. The fol[owmg
reqwrements are relevant to th:s motlon v

" Section 4. Future approprlatlon authority
related to the Mercer Project will nhot be
granted until the City Council has had the

. opportunity to evaluate the Executive’s progress
'toward closing the exrstmg fundmg gap. To mform A



this evaluation, the Executive will provide the
following information to the City Council.

1 “A fully revised financing plan for both the
Spokane St. V|aduct PrOJect and Mercer Project -
that lncludes

(©). Documentation of anticipated revenues and
supporting information from specific sources of

. funding that the Executive has characterized.
as “private participation” in their April-2008
financing plan for the Mercer Project. These
sources should total the equivalent of $36.2 mllllon '
in funding for the project or reductions or off-sets
in private participation funding realized through
real estate acquisition for right of way needs; ..

4)) A contingency plan that identifies proposed
alternative funding sources in the event that either
project fails to secure all antrcrpated revenues.
(Emphasis added.) CP 57-58. | |
B. PROCEDURAL FACTS

Despite this obviou.s‘ fundlng gap and the unknown or

undisclosed pri\rate'partlcipation in-the Mercer Project, the City

mrtrated thls actron on August 15, 2008. CP: 1-6 On September '

22 2008 a hearmg on the Cltys motion to. determine. public use
and necessrty was held.. CP 474-77 The trial court concluded :
~that the Clty had met its burden and granted its motron This

appeal followed CP 472- 73



V,  ARGUMENT .

A, CONSTITUTIONAL PROVISIONS, THE BURDEN OF
PROOF & ADDITIONAL STANDARDS . ' o

Sectlon 1 of Article 16 of the Washington Constitution

governs the powers of emment domain in the State and

<

' provides in relevant part'

No prlvate property shall be taken or damaged for ‘
public or private use w1thout just compensation
having been first made.... Whenever an attempt is
made to take private property for a use alleged to
be public, the question whether the contemplated

~ use be really public shall be a Judrmal question,
and determined as such, without regard to any
legislative assertron that the use is public,

CONST. Art. 1, §186. These provisions are mandatory and place
an affirmative burden on the City to prove a'lll of the elements on
a motion for 'public use and necesSity

Article I section 16 s use of the word “shall” is

lmperatrve and operates to create a duty on the _ . ;
courts. See, e g., Crown Cascade, Inc. v. O'Neal, - - : ) s
100 Wn.2d 256, 668 P.2d 585 (1983). See also "
WASH. CONST. art. 1, § 29 (“The provisions of

this Constitution are mandatory, unless by express

words they are declared to be other\lee ”)

: _Publlc Utlllty Dist. No 2 of Grant County v. North American
Fore/gn Trade Zone Industrles LLC 159 Wn.2d 555 603, 151
P.3d 1 76 (2007) (J M. Johnson, J. dlssentlng)

Because constltutlonal rights of a property owner
are lmpllcated the burden of proof is on the

10



condemning agency to demonstrate that the

condemnation is for a public use and that the

taking is necessary for'that public use. Stafe ex

rel. Wash. State Convention & Trade Ctr. v.

Evans, 136 Wn.2d 811, 822-23, 966 P.2d 1252

(1998) ( Convention Ctr.); King County v.

. Theilman, 59 Wn.2d 588, 369 P.2d 503 (1962).

Public Utility Dist. No. 2, 1.,5.9'Wn.2d at 598 (J.M. Johnson, J.
. dissenting); Yakima County v.-Evans, 135 Wn. App. 212, 218, . '
143 P;Sd 891, 894 (2006) (“"l'he'burden of proof is on the )
. condemnor, here the County ") CR 7 (a motlon “shall state with

partlcularlty the grounds therefor”).
When a property is subject to an actlon in emment

domain, thls Court apphes a three part test i in evaiuatmg

4 whether the actron is proper and again places the burden of

proof on the City as the condemnlng authority in setting out that

test: .
For a propased condemnation to be lawful, the : | ' oy
State must prove that (1) the use is.public; (2) the

public interest’ requires it; and (3) the property :
_approprlated is necessary for that purpose ‘

(Emphasrs added ) State ex rel Conventron Cem‘erv
'Evans 136 Wn. 2d 811 818 966 P. 2d 1252 (1998)
(“Conventlon Center”) ln re: C/ty of Seattle 1 04 Wn 2d
621, 623 707 P.2d -1348 (1985) (‘Westlake IF); Inre C/z‘y
of Seattle, 96 Wn.2d 616 625, 638 P. 2d 549 (1981)

B



,remember that'

\,
]

(“Westlake I). When applying this test, it is important to

The words “public use”-are nerther abstract!y nor
.hrstorlcally capable of complete definition. 'Public
use'. and necessary cannot be separated with
scalpellic precision; for the first is suffrcrently broad
,to include an element of the latter.

ng Coum‘y V. Theilman, 59 Wn 2d 5886, 595, 369 P. 2d 503

: (1962) Thus, there is an element of all three requirements in

each other. Further,

Constituﬁons are not designed for metaphysical or
‘logical subtleties, for niceties of expression, for
critical propnety; for elaborate shades of meaning,
or for the exercise of philosophical acuteness or
judicial research. They are instruments of a
practical nature, founded on the common business
of human life, adapted to common wants, -
_ designed.for common use, and fitted for common
- understandings. The people make them, the .
people adopt them, the people must be: supposed
to read them, with the-held of common- sense and
cannot be presumed to admit in them any _ o
recondrte meaning or any extraordlnary gloss S

. Malyon v. Pierce Counz‘y, 131 Wn 2d 779, 799 n. 31 935 P. 2d

1272 (1997) citing- Joseph Story, COMMENTAR!ES ON THE
CONSTITUTION OF THE UNITED STATES §451 (Me[vrlle M. Brgelow

ed., 5‘“ ed. 1891)

12



B. WASHINGTON LAW REQUIRES BALANCING
‘ " BETWEEN PRIVATE AND PUBLIC PARTICIPATION lN
A PUBLIC PROJECT ‘

Private part|c1pat|on ina publlc prolect is. permltted in

Washington.- Lynnwood, 11 8 Wn. App.. at 684-6_88. However, in .

. such a circumstance, the court balances the. prlvat_e participation
“with the public parllcip,ation to ensure that the private
_participation does not overwhelm the public.

“[l]f a private use is combined with a public one in
such way that the two could not be separated, that
the right of eminent domain may not be invoked to .

" aid the joint-enterprise. We mean by thls that the

~ two purposes must together exist as main; or
‘principal, ones; but where the private purpose is
simply an incident, and the public'use the ,
principal; then the incident will not destroy.or -
_defeat the principal.”

Nisqually Power Co., 57 Wash. at 428, 107P 199
(quoting Lake Koen Nawgatron Reservorr &
Irrigation Co. v. Klem 63 Kan. 484, 497, 65 P 684
(1901)).. ' ) '

Convem‘lon Center 136 Wn.2d at 822 ln the Convention

.Center case this Court analyzed whether or not surplus space

' _ln the Washmgton Conventlon Center pro;ect in Seattle co_uld be

leased to prlvate partles and stlll pass a publlc use and
4 necessrty analy3|s The Court concluded lt coulcl by applymg a
balancmg test between the antlcrpated prrvate partlmpatron and

the publlc partlcrpatlon Id. at 821-822.

13




1. The Specifics of the Prlvate Part:crpatlon are
Relevant

The City argues that since this project is aroadWay :
project, it necessarlly passes the test of publlc use.and
necessﬂy relymg heavily on Stellacoom v..Thompson, 69 Wn.2d

705, 419 P.2d 989 (1966). Based on Steilacoom, the City |

argues that sinice there will allegedly be no private'USe of the

property subject to eminent domain (a roadway project), the
extent of the private' par_tiolpatlon is irrelevant. Steilacoom does

not contain such a statement 3 In Ste/laooom, the prolect at

issue was a subterranean sewer llne which d|d not interfere with

the condemned property owner’s or possessor’s use of thel,r ‘

property such as here. Id. at 706. In such circumstances; the

cQLlrt ooncluded'that an adjoininlg property" owner's payment of

all 'oosts ot installing the sewer line was proper. >

Here all lmprovements to the property W|ll be destroyed |

and West Marme is belng requrred to relocate Thus faotually,

Ste:laooom is not on‘ pomt. Rather, the closer case is ng

Caiinty v. Theilman, 59 Wn.2d 586, 369 P.2d 503.(1962).

There‘,rthis Court was asked fo decide whether King Count_y’s :

3 West Marine can find no oase_ in Washington which states.that the
information relating to private participation in a public project is irrelevant.

14
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.' uée of the powe'r of eminent domain for a road was proper.

- King County sought to condemn the Theilman's property for a |
public road which was inltended 'tcslprovide access to property
owned by the Highland Develbbment Céh_pany. In coﬁcluding
fhat the project failed under a héc':es'"sity.analysis,"the_.Court
stated: |

From the record, it is apparent that the Highland
Development Company could not have '
condemned relator's property as a private way of
necessity; the company had highway frontage and
two feasible ways of approach. Though we do not -
think the county's participation in taking relator’s
property by eminent domain is a cloak to cover
private objectives, the effect of this action is to . .
allow a private party to do indirectly that which the
- law forbids him to do directly. The ultimate effect -
is fo allow.a neighboring land developer to take
private property for a private use. This action is
+ the county’s in name only. It had no funds -
budgeted either to acquire relator’s land or to
build the road across it. ' ‘

(Emphasis ,a‘dded.)--v Id. ét_‘595'-596. This Court 'co'nclg_.ldec_l fhat _

the project was improper and reversed the finding of public use

and necessity.

In éontras't.to the p_resé'nt casé, |n Th’éilman, Stéilacoorh,
Westlake I, WeStléké 1, Convéntion Center, and LynnAWQod, the
specificé of the privéteh partic'ibation' in the public projeict were

known. In the present case, there is no ‘such information.

15
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‘test can be applred to this matter, i.e. until the prrvate

- .95 (‘l 986) erllamson Cy. Reg/onal Planning Comm'n v. Hamfiton Bank 473

Without it, the constitutionally mandated balancing test cannot

be employed_.

2 Wlthout Disclosure of the Private. Participation,
the Proprrety of the Pro;ect Cannot Be Analyzed

‘It is undisputed that the Mercer Pro;ect- cannot go forward

- without private participation as acknowledged by the 2008

Ordmance ‘At present (or at Ieast in the Sprlng of 2008) the
Mercer Project is 88 million dollars short of funds to construct it.
and at least- 36 million of that 88 million dollar shortfall i isto

come from unnamed prrvate sources. Withouta specrflc

statement of just exactly how much mone_y is coming from the

unnamed private sources, and what those unnamed private

sources will receive for their contributions, the constitUtionalIy

) mandated balancrng test cannot emptoyed Untrl the balancrng

partl'crpation in the Mercer Project is finally d'etermineq and

_'analyzed',“- the question of public use is not ‘ripe.” E.g. City ‘

i inverse condemnatlon matters a frnal determination is required.. The

same should be true for direct condemnation matters. For example, Orion

Corp v. State, 109 Wn.2d 621, 673-674, 747 P.2d 1062 (1987) states: “The

United States Supreme Court has consistently held that a regulatory takings

claim’is not ripe until the governmental entity charged with implementing. the

regulations has reached a final decision regarding the application of the - : i
regulations to the property at issue. MacDonald, Sormimer & Frates v. Yolo -
Cy., 477 U.S. 340, —- - -, 106 S.Ct. 2561, 2565-66, 91 L.Ed.2d 285, 294-
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. anchored in future events that may not occur as antncxpated or

Communlcatlons Inc. v. Clty of Detrozt 888 F. 2d 1081, 1089

(6th Clr 1989) (“Rlpeness becomes an lssue when acaseis

at all.”).

~

As the City admitted a;’thé trial court, the.rériV"ate '

participation was still being “negotiated” (RP 15) afid thus the

- amount of and the specifics of the private fuhdihg.are anchored

in futuré events.. Until that private participation is finalized and

disclosed, the cons_titutionélly mandated balahcing teét cannot

" be Lise"d‘.

(U.S. 172, 186, 105 S.Ct. 3108 3118, 87LEd 2d 126 (1985) Generally‘ to

state a regulatory takings clalm a'property owner must first establish that'the
regulation has in substance "taken” property that is, that the regulation."goes
too far". Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 415, 43 S. Ct. 158,
160, 67 L.Ed. 322 (1922); Hamilton Bank, 473 U.S. at 186, 105 8. Ct.at -
3116. Determmmg whether a regulation has gone “too far’ depends, in
significant part, upon an analysis of the economic impact of the challenged
regulation and the extent to which it interferes with reasonable investment-
backed profit expectations. Hamilton Bank, at 190-91, 105 S.Ct. at 3119, Itis
impossible to accurately evaluate these factors “until the administrative
agency. has arrived at a final, definitive posmon regarding how it will apply the.
regulations at issye to the partlcular Iand in question.” Hamnilton Bank at 191,
105 S.Ct: at3119"‘ : .

17



C. ASTHE PRIVATE PARTICIPATION HAS NOT BEEN
FINALLY DETERMINED, THE QUESTION OF PUBLIC
USE CANNOT BE ANSWERED ’

Th_e determination of what is a public use as_ag.ainst a .
'private use is a judicial question, i.-e., a question of Iaw.- CONST.
Ari. 1, §16 Des Moines v. Hemenway, 73 Wn.2d 130, 138-39, '

'437 P.2d 171 (1968).

... the public use implies a possession,
occupatlon and enjoyment of the land by the
public at large, or by public agencies; and a due
protection of the rights of private property will
preclude the government from seizing it in the
hands of the owner; and turning it over to another

* on vague grounds of public benefit to spring from
the more profitable use to whlch the latter may
devote it.

[\N]e are of the opinion that the use under -
‘ consrderatlon must be either a use by the public,
* or by some agency which is quasi-public, and not
simply a use which may incidentally or
~indirectly promote the public interest or general
: prosperlty of the state ' :

- (EmphaS[S added) Healy Lumber Co. V. Morr/s 33 Wash. 490,
508 09, 74 P. 681 (1 903) accord Westlake 1, 96 Wn.2d at 627

(“A benef' Cla| use is not necessarrly a pubhc use. ")

As a judicial . determlnatlon the courts consrder all'
" property rnvolved in the prOJect as a whole, not just that at issue

in an actlon In re: Clty of Lynnwood 118. Wn App- 674 681, |

77 P.32d 378 (2003). -

18



- Atrial court should not put on blinders, as it were,
" to the project as a whole in adjudicating pubhc use .
and necessity for the condemnation of various -
- component parts of the project. It is not at all
- unusual for public bodies to acquire some of the
properties needed for a particular project by
condemnation and-others by purchase. It is only -
by considering the project as a whole that a court
can properly adjudicate whether a component -
~ parcel is bemg condemned for a truly public. use

" Lynnwood 118 Wn. App. at 682.. The proper focus here is the

Nelghborhood Plan of which the Mercer Project is a part.

Considering the Neighborhood Plan, the fact that the proposed

~ two-way Mercer Street is not oonsistent with it, that the

" proposed fix actua]ly worsens traffic and the lack of information

regarding'the private participation in the Mercer Ptoject, itis

»clearthat the Meroer.Projeot ,cannot'-pass a public use and

necessnty analyS|s

. Roadway Pro;ects are Not Rubber Stamped

Whlle the use of eminent domaln for roadway purposes IS

| generaHy a public use, that is not always the case. King County

v. Theilman, 59 Wn.2d 586, 595, 369 P.2d (1962) (use of

' erhihent domai_n for roadway to access to subdivieiou.deem,ed }
: »impropef); State v. Superior Court, 128 Wash. 79, 222 P. 208

- (1924) (roadway‘projeot failed necessity aualysis_) ; Cowlitz

County v: Martin, 142 Wn. App: 860, 177.P.3d 102, review

19
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- denied, 164 Wn. 2d 1021 (2008) (including road repairas a .
pufpése for action to condémn for installation of cLllvert to ' |
protect salmon stream not proper). Rafhér, when any private -
participation is involved in any public prbject, 'that'pr'ivate
participétioﬁ_ must be Weig_hed against the public partiéipation.
| E.g. Cpnventibn Center, 136 Wr;;2d at 821-22; Westlake Il at

624 (“If a‘private use is c.o.mbined with a public use' — or an

improper use -- in such a way that the two cannbt_ be sepérated,-

the fight of eminent domain cannot be invoked.”); Theilman at -
596 (“This action ié the county's in name‘only. it had no fﬁnds
budgeted elther to acqwre .land i or 1o bunld the road across |
| it."). Thus, c,ontrary-tp the City's position, the mere fact t.hat a
roadwéy project is. at issue doés n&t render it a foregohe '
cionciﬁsion that it will pass a publié‘use‘ and necessify analysis.

2. The City is Obllgated to Disclose the Partlculars
of the Prlvate Parﬂcrpatron ‘

The City contends it had no obiigation to disclose the

details of the private participation in the-Mercer Projectas it -

' claims that this métter in\'(glv'és a trahsportation project. RP 41- -

42 The City‘furth_er contends .that the amount of p.riva:t_e -

parﬁcipation is irrelevant to these proceedin'gs because there is

20
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no “private use” of the enﬁcipéted roadway. RP 43. In fact, the' "

City specifically. stated to the frial eourt at the hearing on public
use and neciessity that the private'participatien was stil being
“negotiated RP 15. Not only is the failure to dlsclose thls '

lnformatlon a failure by the Clty to meet its burden of proof, the

City is requgred to operate in the open, not behind closed do_ors. |

a.  The City has Failed to Meet its’
Burden of Proof

Again, it is the Cify’s obligation to prpVe that the Mercer

Project meets all the elements of a public use and necessity

-analysis. Coqventiph Center, 136_Wp.2d at 818. As it has n_ot

presented any specifics of the acknowledged private

. harticip.ation, it has not, and cannot mee.t its burden of proof gnﬁl

the information is presented and analyzed by a court, It thus is

obliged to produce this ihformation

"b.  The Clty s Failure to Dlsclose the
- Private Partlcuoatlon Violates
Public Policy of an Open
Government

The Clty s posmon also rarses the specter of a closed '

. government, whnch is contrary to the laws of Washrngton that

secure an open government. The City’s position runs afoul of _

21



this important public policy as set forth in the Public Records
Act: -
The people of this state do not yreld their
soverelgnty to the agericies that serve them. The
people, in delegating authonty, do not give their .
public servants the right to decide what is good for .
~ the people fo know and what is not good for them ' "y
" to know. The people insist on remaining informed :

so that they may maintain control over the
instruments that they have created.

RCW 42.56.030. See also RCW-42.56.904 (‘The legislature
intends to clarify that the-ppblic's interest in open, accountable
ggvernment inel_udes an acep/trnting of any expenditure of publiq :
resiou‘r‘ces”_);\ Taco_ma Al?ublic Ltbrary v.AWoessner 90Wh App. |
205, 223, 951 P.2d 357 (1998) (* purpose of the PDA'is to keep
the pubhc lnformed so it can control and monltor the
' government's functioning”). “The PDA reflects the belief that the -
| _public should have full access toinformetipn eoncerning the
worklng of the government i Amren V. Clty of Kalama 131
Wn 2d 25, 31 929 P. 2d 389 (1997) The purpose of the PDA is
to ensure, the soverergnty of the people and the accountablhty of
:,the governmental agencres that serve them RCW 42.17. 251 5
Even the Federal Courts agree on the crtrzenry s nght to know |

what the goverriment is “up to”.

S In 2005, RCW 42.17.251 was recadified as ROW 42.56.030.
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_ ademocracy cannot function unless the people
~are permrtted to know What their government is up

- fo.

wr ooy |

(Emphasis in the originalﬁ) u.S. Dept. of Justice V. Rep'o_rters ‘
 Committse For Freedom of Pross, 439 U.S. 749, 773,109 S.Ct,
1468, 14_8_1. (U.S.Dist:Qoi.,198§) citing EPA V. Mink, 410U.s. .
73, 105_,'93 S. Ct. 827, 832, 35 L.Ed.2d 119 (1973) (Douglas, J., -
. dissenting): - - | | ' |
The City’s position, and the trial court's endorsendent of it,
is troubling. lt -is the City’s contention that even thou.gh it does'
- not have full pubhc fundrng of the Mercer PrOJect and must
- therefore look to private resources, the source of the fundrng -

“and |ts specﬂ‘ cs are rrrelevant and need not be drsclosed prior
to a judicial determlnatlon of publrc use and necessﬁy RP 13-

‘ 16 It also contends that such issues are not properly brought .
Wlthln the context of a publrc use and necessrty challenge but is I H
subject to scrutiny at some' othe'r time. In fact‘ the City a'r'gued - .
that after the Property was condemned a condemnee could go . ‘
back to the Ieglslature to complaln RP 41." |

. Frankly, when prlvate money is a part of a publlc project
for ‘which the power of eminent domarn is. used those in".

«"

possession of the property ,and th_e pro_perty owner have a n_ght,-
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as a matter of. common sense, if not a constitutional basis, to

knewwho is contributing the money to theprojeet and what that -

person or entity is getting for the contribution. To withhold this -

. ',information prior to a determination of public use and necessity

isto caUSelrreparable harm o the possessor and owner as in

the crrcumstances in this case, and raise the possrblllty that

West Marrne (and the Heglunds) wrll be dlvested of their

~ property without a.proper judicial i rnqulry into the City’ s

arrangement with private contributors. Such-divestment could

‘ even oocur where the terms of the prlvate contnbutlon was later

.determmed to be- unlawful ln such a crrcumstance the harm to

atenantor prop_erty.owner is rrreparable. Challenging the '

propriety of such a private arrangement in _the clrcumstances

pre_sénted here is a proper and ~necessa,ry exercise of a property

owner's Constitutional rights. Without this.lnformation, the .
ednetitutlonally'”mandate'd balancing test cann'ot be applied. '
Further wrthout knowmg who or what the prrvate part|c|patlon I8,

the pnvnleges and lmmunltres clause of the Washrngton

¢ Article One, Section 12 of the Washlngton Constrtutron provrdes “No law
shall be passed granting to any citizen, class of citizens, or corporatron other

than municipal, privileges and immunities which upon the same terms shall

not equally belong to all. crtlzens or corporatlons !
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“ ‘Constitu.tion (Const. art 1, §12) is also in play as Justice
- Sanders recently noted: |

The framers drafted the constitution with the

purpose of protecting “personal, political, and

economic rights from both the govérnment-and

corporations, and they strove to place strict

limitations on the powers. of both.” Robert F. Utter, .
~ Freedom and Diversity in a Federal System:

" Perspectives on State Constitutions and the
Washington Declaration of Rights, 7 U. PUGET
SOUND L.REV. 491, 519 (1984). See also Grant
County Fire Prot. D/st v. City of Moses Lake, 150
Wh.2d 791, 808, 83 P.3d 419 (2004) (
“Washrngton s addition of the reference to
corporations demonstrates that our framers were
concérned with undue political influence exercised

by those with large concentrations of wealth... M
Lebbeus J. Knapp, Origin of the Constitiition of the
State of Washington, WASH. HIST. Q. 227, 228
(1913) (stating Washington's ‘constitution “fully and
.explicitly” restricts the legislative “power to grant
any person or class of persons any exclusive .
political honors or prlvrleges”) '

Ventenbergs v. City of Seattle 163 Whn.2d 92, 11 7-118 178

P3d 960 (2008) (Sanders J., drssentrng) ltis mapproprra’ceto .

srmply assume that the undrsclosed pnvate partrcrpatron in the E

Mercer prOJect is constltutlonal or proper Rather the
presumptlon should be that it i is rmproper and is providing a -

beneﬁt to certarn crtlzens (unnamed property owners) that
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| others do not have 7 There is no other reasonable explanation-

for the City's failure to produce the mformatlon

C. THE PUBLIC INTEREST DOES NOT REQUIRE A

PROJECT WHICH DOES NOT SOLVE A PROBLEM
The City's “determination;’ that. the Mercer Project is .a,'

public use is not disbositive of the iss_u'e. As this Court has .

- stated:

A determination that an acquisition is for a “public use™is
not premSely the same thing as determining it is a “public
necessity,” even though the two terms do overlap to
some extent. The “question [as to] whether the
contemplated use beé really public shall be a judicial
question.” Although the leglslature may declare that a

- particular use of property is a “public use, ! that
determlnatlon is not dlsposmve ’

' (C.itatlpns omltted.) HTK Management, LLC v. Seatfle Popular

Moriorail Authority, 155 Wn.2d 612, 629,121 P.3d 1166 (2005).

The_term “public uee”»is. not-s’peeiﬁcally defined _hy the ‘
eminent domain statUtes contained in RCW Title 8. Referrihg to
a dlctlonary the term “publlc” is deﬂned as “of or relatlng to the
people in gen.eral” and the term mterest” is defmed as

“parti_ci'pation,in edventage and ,resanSIblhty.” MERRIAM—

! The Clty has not established an LID for fundlng of the Mercer Project.

® When aterm is not defi ned by an applicable statute, then reference to a
dictionary for its meaning is proper. E.g. Hastings v. Grooters, 144 Wn. App.
121, 127, 182 P.3d 447 (2008) ("When interpreting a term’ that is not defined
in the statute, courts may refer to a dictionary meaning and consider the

~subject matter and the context in WhICh the words are used ”)
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WEBSTER ONLIN_E, www.mfw.com.'-Thus, the'term “pﬁblic
interest” n'teans somethihg relating to the p_eop'le in which there
is an advant_age to them or responsibility by them.' |
~Washing_ton courts agree that_the‘publ'ic_; interest must
-either _solye_an existing problem or provide some kind-of benefit
" to the 'publio.‘ ln'State v. Bank of California, 5 \Wn. App. 861 .
491 P.Zd 697 (1.9:71){ the Court of Appeats was-asked to decide
Whether'a greenbelt area lfor which the Staté had initiated
| condemnation proceedlngs was actually a public use. The court
concluded that it was not as there was no evrdence that the
greenbelt was for the benef t of passmg motorlsts there was no
_ewdenoe that it was to be used as a noise buffer, or a_sun shield
.or wind brea-k‘ all ecknowledged public uses. 'Rather, the-‘cot,_nr't . |
concluded that there was ‘substantial evidence that the
greenbelt was: for the benet" t of 4.to 5 property owners by~ | . | 5
' screemng them from a hlghway and a power line. ld at 866- | |
867. | |
. 'Additionally,e public oroject must solve a problem. In
State v. Culley,‘ 11 VV.n.. App. 695, 524 P.2‘d , 437 (1974), a

challenge was made to pu.blic. _uSe a_n.d,‘ n'ecessity Aégaihﬂst an
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action by the Yakima Valley College which sought to acquire

additional lands. ‘There, the evidence pre‘sented revealed:
On the questlon of whether the pubhc interests | reguire
the use, it is clear that the present 24-acre site of the
community college is inadequate for its enroliment,
according to comparative studies of other systems. Even.
after this acquisition, the campus will have less acreage -
than the college should have based upon its enrollment. -
Further, space shortages in the existing facilities require’
the use of off-campus facilities. If the commumty college

system is to provide effective education, it is in the publlc _
mterest to provrde adequate facilities.

Id. at 701. Th,e.r_e is no similar evidence here of vvhat the City’s
private pertners in the Mercer Street project are to receive.

| First, as stated above, the private participation in the
Mercer Projec,t is unknown—thus the questior| of whether or not
the Mercer Pro;ect exists for the benefit of a prlvate party cannot
be answered Given thls Bank of Ca/lfornla and Culley, untll
the prrvate partrmpatron in the Mercer Pro;ectls determlned and
subject to a constltutlonal scrutlny it i is mpossrble to determme if

| ~ the public ;nterest is served by it.
"Second, the City’ s own documents prove that the Pro;ect

will not solve the problem presently posed—trafﬁc congestlon
.wrll not be eased Whrle Culley is famously cited for the

proposrt:on that land r_n_ay be acquired for future projects, it also -
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requires that the land acquired must solve an identified problem. ‘

Here, there is no dispute that the proposed project simpl_y does

‘not fix the problem, a fact that was publically acknowledged by.

Jan Drag'o, City Council Member and Chair of the City's

Transportation _Committee_; CP 385. Councilrnerhber Drago
stated: .

Q: (lntervreyver) So, you know, on balance you
don't really help traffic congestron Is it worth $200
million to not help traffic congestron’?

(Jan Drago): L .c;oncedethat.' The purpose
is much greater

CP 385 For what other purpose then i is the Mercer Pro;ect than

for a roadway prorect to allevrate traffic congestron as mandated "

by the Nerghborhood Plan'? That mformatlon too i is not E

disclosed by the Clty Even the Seattle Trmes reported that

. accordlng to the Crty ] studles the Mercer Prorect “won t assure

faster traffic ﬂow "-CP 198 Thus it i is undrsputed that the

.Mercer Pro;ect has some other undrsclosed purpose whrch in .
the Words of Mayor Nrckels hrmself (/nfra) is for the benefrt of

,the surroundrng property owners Agarn the specter of the -

prrvrleges and rmmunrtres clause rises.

‘ Thrrd while this is ostensrbly a transportatron project as a

-part of the larger Neighborhood P,Ian,the.publrc interest has not .
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| been established as'there is a complete failure of proof by the’

City fhat the p'ublic'would behefit from the Mercer Project or that

the requrrements of the Comprehensive Plan have been met.

Rather, the Traff ic Study concludes that trafﬁc congestron would

- not b_e allev_lated but would remain the same under general

Qohdiﬁons, bl_,jt morning peak travel hours would be worse. CP

163.
Fourth, as in Bank of California, the evidence in this case

proves that rhe Mercer Project if'pnly for the'i benefit of

progrem ‘Ask the Mayor," broadcast on the Seattle Channel on-

May 14, 2008:

Question:

Mayor Nickels: .

'su/rro‘unding propen'fy pyvnere as aqkhowledged . by Mayor

~Nickels in an interview -on ‘the City. of Seattle’s television -

How much' will you ask of South
Lake Union Property Owners for
instance?

We’ve | think within the $192 million

budget, | think we've targeted about -

$36 million coming from the
property owners who will benefit.
directly by it. And, as fair amount

from outside’ sources, as.well.. Not '

all the rest is coming from the city

4 Brldgmg the Gap money

(Emphasrs added ) CP 383

30



If-the Mercer Project is for the benefit of surrounding

property ownere_, then they muet' be identiﬁed (if they are in fact

the private parti'cipators').as must be the benefit they are to . '

‘receive and the contribution they make. 'Agai‘n,' without this - -

informatiOn the. con'stitutionally maridated. balancing test cannot
be employed |

D. THE RECORD IS NOT SUFFICIENTLY DEVELOPED
TO DETERMINE NECESSITY :

Convention Ce_nter also set -fo_rth the standard for
* determining whether or not the condemned property is
neceesary for the public use. -

.a determmatlon of necessity by a legrslatrve
Abody is conclusive in the absence of proof of
actual fraud or such arbitrary and capricious
conduct-as would constitute constructive fraud.
Fraud or constructive fraud would occur if the
public use was merely a pretextto effectuate a
v prlvate use on the condemned lands

-Convent/on Center 136 Wn.2d at 823. However thls standard
|s not a rubber stamp of a Ieglslatrve body s (here the Seattle
City Councrl) actlons |

[The Washrngton] ‘constitution arose from a
profound distrust of the Legislature and in large
part was designed to strictly limit the Legislature.
[Lebbeus J. Knapp, Origin of the- Constitution. of
the State of Washington, WASH. HIST. Q. 227, |
228 (1913)] at 250 (“{OIf all oppressive and unjust
mstruments of government the leglslature is the
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greatest and most irresponsible.”). The founders

understood circumstances and political climates

may change but prmolples and human nature do _
" not.

. (Footnote omitted.) State v. Rivers, 129 Wn.2d 697, 720, 921

P.2d '495, 506 (1996) (Chambers, J., dissenting)’. In analyzing

the necessity of a public project, this court set out the following . .

- non-exclusive list of factors, such as;

the dollar contribution of the private paity, the
percentage of public versus private use and
whether the private use is occurring in an
architectural surplus of usable space

. Convent/on Center 136 Wn 2d at 823 That Irst of factors.

contmues to grow as acknowledged by thls Court in HTK |

Management wherem it stated that courts also ‘consider costs |
- of the project as a relevant factor.” 155 Wn.2d at 635-36.

_ Fur‘the_r, all property involved in a project is considered, not jusl

the property at issue. Lynhwood, 118 Wn, App. at 681.
As is shown in the' record the City’s refusal to identify the
pnvate fundlng source and the SpelelCS of the agreement with

that prlvate fundmg source is fraud, either actual or

* constructive.®

° West Marl‘ne cannot locate a -case, in Washington where the élements of

fraud and/or constructive fraud are specrflcally analyzed inany case mvolvrng
emlnent domam : .
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1. The City is Guilty ot’ Actual Fraud as it has a Duty
to Disclose the Particulars of the Private Funding

The City’s failure to disclose particulars of the private
participation constitutes an actual fraud. There are two ways to
establish fraud. A party may either affirmatively plead ahd

prove the Hine elements of fraud'® or may simply show that

another party breached an affirmative duty to disclose a material‘

fact Cr/sman V. Cr/sman 85 Whn. App 15, 21 931 P. 2d 163
(1997) Here the law imposes a duty on the Crty as a part of its
burden of proof, Further disclosure of partlculars of the prlvate

partlcrpatron is requ1red asa constrtutronal matter as the

" 'mandated balancing test between the private partacrpatron‘ and
" the public participation cahnot be conducted w’ithout the
 disclosure of such information, See generally Convention

Center, Westlake II, Westlake I'and Lyh_nwobd.' The City, which

holds all the information regarding the Mercer Project,

nece'_ssarily has superior knowledge of the. project which status

imposes ‘an afﬁrmati’veduty'td disclose the information. Hling

10 The elements of fraud are “(1) representation of an existing fact; (2)
materiality of the representation: (3 ) falsity of the representation; (4)
knowledge of the falsity or reckless disregard as to its truth; (5) intent to
induce reliance on the representation; (6) ignorance of the falsity; (7) reliance
on the truth of the representation; (8) justifiable reliance; and (9) damages !

Inre: Estate of Lint, 135 Wn.2d 518, 533 n. 4 957 P.2d 755 (1998).

33

- Em



v. Vaux, 18 Wn. App. 222, 566 P.2d 1271 (1977); see also
Alexander Myers & Co. v. prké, 88 Whn.2d 449, 565 P.2d 80
(1977); see also Obde v. Schlemeyer, 56 Wn.2d 449, 353 P.2d
672 (1960); Sofre_l_/ v. Young, 6 Wn. App. 220, 491 P.2d 1312
(1971). The “suppression of a‘materi‘al‘f,act_which a party is
bound in good faith to disclose is quivélent fo a false
' representation.” Oates v. Taylor, 31 Wash. 898, 199 P.2d 924
(1948).‘ The City’g' ste_adfasft refusal to disclose the particulars of
' the private participation is simply a fraud and a complete failure
to meet its burden of proof.
'2.' ‘The City is Committing a Constructiy‘e Fraud
If not actual fraud ba-'se,d on a duty to disclose, then the
City’s fallure to prowde the -details of the prlvate participation
constltutes a constructlve fraud |
~ Conduct that is not actually fraudulent but hasal . . f
the actual consequences and legal effects of '
‘actual fraud is constructive fraud. Dexter Horton
Bldg. Co. v. King County, 10. Wn.2d 186, 191, 116 .
P.2d 507 (1941). Breach of a Iegal or- equntab[e
duty, irrespective of moral guilt;is “fraudulent
because of its tendency to deceive others or - . : .
violate confidence.” BLACK'S LAW DICTIONARY N '
314 (6th ed.1990). This court has defined : _ i
constructlve fraud as failure to perform.an . P
obligation, not by an honest mistake, buit by some

- “interested or sinister motive.” In re Estate of -
Marks, 91 Wn. App. 325, 336, 957 P.2d 235,

34



* review denied, 136 Wn.2d 1031, 972 P.2d 466
(1998).

Green v, McAlI/ster 103 Wn App 452 467-68, 14 P. 3d 795

(2000)

Constructive fraud is simply a term applied toa
great variety of-transactions, having little
resemblance either in form or in nature, which
equity regards as wrongful, to which it attributes
the same or similar effects as those which follows
from actual fraud, and for which it gives the same
or similar relief as that granted in cases of real -

- fraud.

.Dexter Horton Bidg. Co. v. King County, 10 Wn.2d 186, 191,
116 P.2d 507 (1941). |
Furthermore fraud is a factual matter which may
~ be inferred from circumstances. Stafe.v. Bryant,
73 Wn.2d 168, 437 P.2d 398 (1968); State v, -
Konop, 62 Wn.2d 715, 384 P.2d 385 (1963). See

also King County v. Theilman, 59 Wn.2d 586, 369
P.2d 503 (1962),

State v. Gallagher 15 Wn -App. 267, 278 549 P.2d 499, 506
| (1976) There are at Ieast two cases in WhICh Washlngton
'courts have concluded that a constructlve fraud at least, was
present in an emlnent domain matter
The frrst (and agam) is ng County v. Therlman 59.
“Whn.2d 586 369 P.2d 503 (1962) There, thls Court was asked |
.. to decide whether King County s use of the power of eminent -

domain for a road was proper. King Countyi_sought to condemn

35



the Theilman's property_'fbr a public road which was intended to

provide access to property owned'by the Highla'nd Development:

~ Company. ' In concluding that the project failed uhder a

_necessity analysis, the Court stated:

From the record, it is apparent that the Highland
Development Company could not have '
condemned relator's property as a private way of

- necessity; the company had highway frontage and .

+~ two feasible ways of approach.” Though we do not
think the county's participation in taking relator’s .
property by eminent domain is a cloak to cover

_ private objectives, the effect of this action is to
allow a private party to do indirectly that which the
law forbids him to do directly. The ultimate effect .
is to allow a neighboring land developer to take
private property for a private use. This action is
the county’s in name only. It had no funds
budgeted either to acquire relator’s land orto
build the road across it. S

(Emphasis added.) Id. at 595-96. Thi_s Court concluded that the

project was.improper and reversed the fi_nding of public use and. . -

‘necessity.

The second mat’te’r is Cowlitz County v. Man‘in,' 142 Wn.

" App. 860, 177.P.2d 102, review denied, 164 Wn, 2d 1021

(2008). There, Cowlitz County sought to condemn a portion of

-~ the Martin’s property for the jnst_allat'ion ofa culvert to be used’ )

solely fé‘r fish passage, _The case involved the Salmon "

Récovery Act, RCW 77.85.010 ef seq. which specifically

- prohibited .compul_sory compliance with the act by any property
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owner, Cowlitz County contended that the project was also a
county road prOJect and thus a proper use of the power of
eminent domain under RCW Chapter 8 08. The Court stated: :

A reading of the entrre resolutron shows that the
project had no road improvement purpose
independent of the culvert replacement under the
Salmon Recovery Act; once the new culvert was

- installed, the road bed of Coyote Lane would have
to be replaced The County Commissioners chose
to proceed under the Salmon Recovery Act and.

- authorized condemnation for no other public -
purpose. ‘In this situation they may not proceed at
trial under RCW 8.08.020.

- Cowlitz County, 142 Wn. App. at 867. Obviously, these
Ciroumstances constitute a con_structiv_e fraud even if not Yo

- stated by Division Two.

argumg that a pro;ect :ncludes a roadway element wull not

correct other defrcrencres in the case’ or constltute a basrs to.

"rubber stamp the questron of publrc use and necessrty

Theilman a roadway case, this Court noted that ng County_

sought to achieve a.-result for'a prlvate pr.operty—-owner that the
private propertyowner could not-achieve_on its own. In CoW/itz

County, Division Two noted that sir_nply'inserting a roadway
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'an‘d-.idenﬁfy those funds. If the City-dOe_s not do so, all funds for

project into an otherwise impréper project did not get the project

past a public use and necessity analysis.

E.  THE CITY’S AUTHORIZING ORDINANCE IS
DEFECTIVE BECAUSE IT DOES NOT IDENTIFY
PRIVATE PARTICIPATION FOR THE PROJECT.

The court below also erred by entering a,fmdlng Qf public -

use and necessity’ beca’use the City’s ordinance authorizing

¢ condemnation is defective under RCW 8 12.040, which states:

When the ‘corporate authormes of any such city shall

~ desire to condemn land or other property, or damage
the same, for any purpose authorized by this chapter,
such city shall provide therefor by ordinance, and
unless such ordmance shall provide that such,
improvement shall be paid for wholly of in part by

" special assessment’ upon property  benefited,

- compensation therefor shall be made from any general .
funds of such city applicable thereto. If such ordinance -
shall provide that such .improvement shall. be paid for
wholly or.in part by specnal assessment upon property
benefited, the proceedings for the making of ‘such
specnal assessment shall be as hereinafter: prescrlbed

in this chapter.... S

This language requires that the Cffry sp;_acif,ica“y identify

whether private funds will be sought for.an improvement project, . -

the improveméht_s"sought_by' the City szt be made from the

city’s general funds.
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Under RCW 8.12.040, the 2007 Ordinance is defective
for at least two reasons. First, it does not specify the method of
payment for'the impr,O\}ements‘ sought by the City, it only
addresses method of payment for the acquisition for the
cendemned property: |

The cost of the acquisitions including purchase

priceé and transaction costs, together with

relocation benefits to the extent required bylaw,

shall be paid from the funds appropnated orto be

appropriated, for such purposes in connection with
the project.

CP 31 -32. The 2007 Ordinanoe is_therefore defective because

it is completely silent on the source of funds for the Mercer

- Corridor Project and.th_e improvements sought by the project,

: Which is “recohstructihg the existing Mercer Street/Valley Street

coup!et w1

~ The 2007 Ordinance also falls fo ldentlfy the private
‘ sources of funds RCW 8.12. 040 states that unless the source
of payment is ldentrf ed pro;ect funds must come from the Cltys_

R general fund only The 12008 Ordinance snmllarly falls this

" The condemnatlon of land and the improvement sought by a project are
not one in the same under the statute. In certain cases, a property
acquisition in itself can constitute the “improvément” for the purposes of

'RCW 8.12.040. For example, in City of Tacoma v. Welcker, 65 Wn.2d 677,
- 399 P.2d 330 (1965), the city sought to acquire land as a buffer area for the

city's watershed aréa. /d. at 680. In this case, however, the improvement is

" not the property acquisition, it is the- constructlon related to the entire Mercer '

Comdor Prolect CP 30-32. -
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standard. In fact at the public use and necessity hearing, the
City. admitted th_at the City.was in negotiétions“for the public
patticipétiort and City officials have also confirmed that private

resourc_eé are actively being soug'ht for the project. CP 15; cP

383.

F.. 'WEST MARINE IS ENTITLED TO l't'S ATTORNEY
* . FEES AS THE CITY HAS FAILED TO MEET lTS
- BURDEN OF PROOF ,

Further, should the court reverse the trial court and find
that the Clty cannot acqwre the property by the exercnse of
condemnatlon (as argued above) then West Marine is entitled
to an award of its attorneys fees and costs, RCW 8.25.075.

VL.- CONCLUSION

It is the duty of courts to uphold-the rlghts of

private property owners [and possessors]. agalnst

the inroads of public bodies who seek to acquire it

for private purposes which they honestly believe to _
be essentlal for the publlc good ' « S H

Hogue V. Pon‘ of Seattle 54 Wn 2d 799, 838 341.P.2d 171
(1959).

The City has not performed thé héceSsaryAg"roundwork
prior to initiatino these condemnation procoedingé,~ The trial

court should be reversed and this matter dismissed until the City .

finalizes and disclosés all private participétion in the Project-at' x
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which poin’i it can reinitiate its action and a constitutional
analysis on th‘at_pri‘vate participatibn can be conducted.

Respectfully stbmitted this 7" day of January, 2009.

THE LAW OFFICE OF GATHERINE C. CLARK, PLLC

By: . B ) )
' Catherine C. Clark, WSBA 21231 ..
John P..Bagley, WSBA 31552

Attorneys for Respondent =

41




Appendix A




LI ereeene e o ik TP PTG S ¥ S

YAX.ID NO. PROPERTY OWNER

01 1933201410 CITY INVESTORS 301 2G
€2 1923201480  CHY INVESYORS 201 LiC
03 1780201435 COY INVESIORS X1 UC
04 1903200065 CATY INVESTORS XX 1€
05 1983200075 CITY INVESTOXS Y 11C
OF WEX200180  CIFY INVESTORS ©X-UC
O7 1983200196  CIY INVESTORS X 1C
08 1983200150 LAXE UNION 3 11C

or oy xauc
1 122200325 CAY INVESTORS XVIUC

) . CoE LEGEND: .
MERCER OO_AW_:UOW. PROJECT . Mﬂﬂgﬁsﬁﬂuﬁﬁwgﬁsz et
. Pl LIMILZ\RY (60% DESIGN) AT e yunsereo pascets on T s wizoE
e ,w, RIGHT OF &K\C\\. PROPERTIES AFFECTED BB S Acabion o Lol it
J

N |
[ Al

ngﬂz *Q._.Zm
TAKING OF PROPERTY.

:

_H mﬂlxx

!

_=ﬂw-.>A

TAX ID NO. PROPENTY OWNER
T 1733200585  CHY INVESTORS ¥ (1C

1% 1983200560 REPURLICAN STREEY APTS :..n

17 1933200505 SLOTBOOM DAVID X & CLAUDIA

W 1983200610 WOLD-AR PROPERTY UC

1 1733200615 WOID4IS PROVERTY UC .

20 1933200825 FAVIEW PASTNERS, GENERAL PARTNERSHIP

e o

I

J.
FAIRVIEW AVE

UL

TAX 1D RO. IROPIRYY OWNER < TAXID NO,  PROPERTY OWNER TAX ID NO,  PROPERTY OWNRER . - TAX ID NO, FROPERTY OWNER

T 2467400120 HIRAO ROBIN £ ¥ 1989200415 CWY INVESTORS X1 G A7 4008303235 Y INVESTORS XIS 51 4023303440 3D FROFERIES, ULC

21 7863500040  NELOGNA POINT tr 32 1953200505 CITY IeVESTORS A1LLC 42 4088803236  CITY INVESTORS X LLC 52 4036503415 DOURE M MOMRMESUC . v

23 7042500020 SMA-SI0 PAKVIEW AVE LG 23 WEIIO0S00 TV MNVESTORS XILC 43 1903200395 CTTY INVESTORS 0 UG . 53 40de50ISE5 WESTLAKE UNION Le I} -

34 2249000055 ' CTIY INVESTORS XX UC 341903200498 CHTY WNVESTORS X1 LLc 44 1WB3200525  CirY sNVESTORS X1Lic : 54 4088201586 CNL HOTEL INVESTORS, ING [ . e

25 2347000040  CIY INVESTORS XX LLC 35 1983200405 CAY INVESTOKS W LG 45 1983200533 COY INVESTORS X 14G 33 dnsmamino JENNEY PROPERTIES G - ._ e £ ‘

24 2249000008 IV INVESTORS XX 1UC . 36 1900200480  CIIY INVESTORS VI LG 46 1983200475 CITY INVESTORS VI UG K _“HMMM ” ) .w“-hu-ﬂl.ﬁ.ss:n . 1 19 !

27 4038303385 CIFY INVESTORS XX UUC 37 1983200605 CAY WVESTORS X1 UG A7 WBAIEIS  SHURGARD STORAGE CENTERS NG S8 194200065 QWEST CORFORATION iy . i : )

30 4088203155 CONOCOPHILIPS CO. 3¢ 40BBOIIS €AY INVESTORS LS 43 100045 AMERICAN UNER SUPRY €O 55 AOKBE0300 CITY OF SEATIE PARKS DEFT _ _ _ H lm . ) .

a9 1987200015 CONOCOPHILPS CO, 9 40U88CIUD OV WNVESYORS X1LLC 49 4088803SI0  TITY OF SEATILE same R B B e —— ]

30 1943200416 HEGLUND A IR & 1ELENE 40 2249000080  CTTV OF SEATRE 50 4008803435 3 D IROPERTIES iC M HH..HMM Mﬂ:. ““ seamz Hﬂn oerr S ! e 20 _ “nl.\l >.—..—.>n—|=smz.—. >
€2 1983200425 CITY INVESTORS X011 (1C il - .
63 WASHINGTON STATE DEET OF TRANSPORTATION xw “ .B.E- __ L Wey WoRdg er.

IFDATED; ALY 19, 2007 \Mﬂ
034 v




be served upon the below name

Certificate of Service
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I hereby certify that | caused the foregoingdcwme@%_ Rk

manner on this 7" day of January, 2009:

_Sta_te

Via Hand Delivery -

William McGillin

City of Seattle

Senior Assistant City Attorney
600 4™ Avenue, 4™ Floor
Seattle, WA 98124 »
Counsel for the City of Seattle .

Margaret Pahl

King County Prosecuting Attorney
W400 King County Courthouse v
516 Third-Avenue

Seattle, WA 98104

- Counsel for King County

John P. Braislin ,
Betts Patterson & Mines
701 Pike Street, Suité 1400
Seattle, WA 98101
Counsel for Heglund
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| declare u_ndér penaity of perjury under the laws of the .
of Washington that the foregoing is true and correct.
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IN THE SUPERE COURT OF THE STATE OF WASHINGTON
THE CITY OF SEATTLE

Plaintiff/Petitioner
Vs : ' No. 82192-5
ALBERT HEGLUND JR, ET UX., ET AL.
: DECLARATION OF
EMAILED DOCUMENT
(DCLR)
Defendant/R espondent

I declare as follows:

I am the party who received the foreg oing email transmission for filing.
My address is: 119 W. Legion Way, Olympia, WA 98501

My phone number is (360) 754-6595.
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pages, including this Declaration page, and that it is com plete and legible.

b N
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above is true and correct. '

Dated: 1/7/09 at Oly mpia, W ashington.

Signature:’a%w 5%
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